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Słupsk, October 18th, 2020 

STATEMENT OF THE BOARD OF THE ASSOCIATION OF ATTORNEYS-AT-LAW “DEFENSOR IURIS” 

REGARDING INFORMATION ON THE CONTENT OF THE CHARGES AND THE FORM OF PRESENTING THEM 

AGAINST ROMAN GIERTYCH, ATTORNEY-AT-LAW 

 

On behalf of the Association of Attorneys-at-law “Defensor Iuris” in relation to information proliferated 

by mass media on the content of the charges and the form of presenting them against Roman Giertych, 

attorney-at-law, as well as coercive measures applied, we hereby declare as follows.  

As attorneys-at-law we express our objection to the form of pressing the aforesaid charges. We believe 

that there has been a breach of the fundamental principles of the criminal proceedings and the right to 

defend, stemming primarily from Article 42 (2) of the Polish Constitution, pursuant to which everyone 

against whom criminal proceedings is pending (regardless of the seriousness of allegations made – author’s 

note) has a right to defend themselves at each stage of the proceedings. 

We would like to remind that in preparatory proceedings (regardless of whether it is an investigation or 

an inquiry), according to Article 249 § 2 of the Code of Criminal Procedure, in order to apply any preventive 

measure to a specific person it is mandatory to issue a decision on bringing charges against them, and 

therefore the stage in personam of the proceedings must be commenced. 

Under Article 249 § 2 of the Code of Criminal Procedure in preparatory proceedings preventive measures 

may be applied only to the person against whom charges has been brought in the aforementioned manner. 

What is crucial, by Article 249 § 3 of the Code of Criminal Procedure, before deciding on application of the 

preventive measure, a court or a public prosecutor interrogates a suspect, unless it is impossible due to 

they hiding or absence in the country.  Moreover, the appointed criminal defense lawyer should be allowed 

to participate in the interrogation, if they appear. Procedure of pressing charges shall be deemed effective, 

only if decision on pressing charges is issued and immediately presented to the suspect and only when the 



suspect has been interrogated. The aforementioned elements of the procedure are of fundamental 

importance (see Article 313 of the Code of Criminal Procedure). 

Thus, the law establishes a mandatory requirement that the suspect must be heard by the court or 

the prosecutor before deciding on applying the preventive measure. In truth, it is admissible to decide on 

that matter despite the lack of a hearing of the suspect, but only if it is impossible due to his or her hiding 

or absence in the country. Referring to the case of Roman Giertych it was not an issue. Hence, it is 

unacceptable to apply any preventive measure - regardless of the seriousness of the allegations - in the 

event where the suspect has not been examined (except for the aforesaid exceptions), e.g.  when he was 

unconscious or dazed. An act of presenting charges to an unconscious person is a pretense of obeying the 

law. It does not ensure the exercise of the right to defend, including the right to be heard. 

Any breach of the aforesaid requirements results in ineffectiveness of the presentation of the charges 

to the suspect or the examination of the suspect, and consequently, any preventive measures i.e. security 

over the estate or suspension from practicing as an attorney-at-law cannot be imposed. According to the 

information provided by both Roman Giertych’s representative and Ms. Hanna Machińska, the deputy of 

the Polish Ombudsman, such a situation might take place on October 17th, 2020 at Bródnowski Hospital in 

Warsaw, when the Prosecutor was presenting the charges to Roman Giertych, who was unconscious at that 

time. The above clearly indicates that the application of any preventive measure was neither possible, nor 

effective.  

We also object to a decision of the Prosecution on applying to Roman Giertych a preventive measure in 

the form of a suspension from practicing as an attorney-at-law. Firstly, it should be pointed out that the 

suspension from practicing as an attorney-at-law, as a preventive measure in preparatory proceedings, 

should be closely related to an offense, of which the attorney-at-law is accused or suspected. Furthermore, 

the application of this measure must be justified by a real, e.g. objectively confirmed, fear of obstructing 

the investigation by the suspect in connection with his profession, or exceptionally, when there is a well-

founded fear that the suspect will commit a crime against life, health or public safety, especially if they 

threatened to commit such an offense. Meanwhile, as an official press release issued by the Regional 

Prosecutor’s Office indicates, the charges against Roman Giertych concern the misappropriation and 

syphoning of funds from a developer company in 2010-2014, which were supposed to take place “through 

fictious contracts for rendering legal services” (quoted from the release).    

The very wording of the Prosecution’s release leads to a logical conclusion that the preventive measure 

applied in this case in the form of suspension from practicing as an attorney-at-law is inadequate to the 

alleged offenses, and as such not related to them, since - as the Prosecution claims - the suspect was to 

have committed these acts on the basis of fictious contracts for rendering legal services. Therefore, such 

behavior was not related to the duties within attorney’s professional capacity.  



A correlation of the aforementioned suspension with cases of a political nature in which Roman Giertych 

represents his clients as a counsel, or a criminal defense lawyer must cast serious doubts and concerns on 

the actual purpose of this measure. 

We point out that there is a serious threat to the rule of law in connection with the event which has 

occurred, and which may lead to a precedent of suspension by the Prosecution – dependent on a 

politician, the Minister of Justice and the Attorney General in one person - each lawyer inconvenient for 

the establishment from practicing as a legal counsel or an attorney-at law for a long period of time (even 

several years) until an investigation is closed. Moreover, the suspension has a direct effect on the clients 

of the attorney-at-law, depriving them of legal assistance. 

The Bar Association, in accordance with the Law on the Bar Association, may impose disciplinary 

measures in the form of suspension of an attorney-at-law from professional activities, including expulsion 

from the Bar, which may be ordered against the attorney-at-law in disciplinary proceedings. The Minister 

of Justice - the Attorney General, therefore, does not have to replace the Bar Association in its statutory 

rights and obligations. 

The Bar Association, which is formed by independent attorneys-at-law, has a duty to contribute to the 

protection of civil and human rights and freedoms. Attorneys-at-law try to fulfill this task by taking 

numerous actions in individual cases, as well as actions having a wider dimension in society, however, 

always with a purpose of defending civil rights and freedoms set forth by the Polish Constitution and the 

EU law. 

The use of the aforesaid measures against attorneys-at-law by the Prosecution subordinate to 

politicians must face objections. Otherwise any attorney-at-law, who is inconvenient for the currently 

ruling establishment, and is suspected of committing any wrongdoing, e.g. causing a car accident, can be 

arbitrarily deprived of the right to practice as a lawyer. 

The application of preventive measures in the form of suspension of an attorney-at-law in the right to 

practice is possible (under current statutory provisions) only on the basis of the applicable provisions of the 

Code of Criminal Procedure: Article 249 of the Code of Criminal Procedure and Article 258 § 1 point 2) and 

§ 3 of the Code of Criminal Procedure, in full compliance with the principles of proportionality, reasonability  

and legality.  

Such requirements have not been met in this case. We strongly oppose the suspension of attorneys-at-

law in their right to practice in order to achieve other purposes than securing the proper course of the 

proceedings in the given case, in a manner that is inadequate and disproportionate to the alleged offense. 

In the present case, we face a situation where the Prosecution (who is a party to the proceedings at the 

stage before the court), using their inquisitorial competences, de facto "eliminates" their opponent in the 

proceedings through the possibility of suspending them from the right to practice. 



Once again, we indicate that there have been being continued the proceedings, which are in violation 

of the fundamental procedural rules, and therefore may not only undermine in the eyes of the public the 

citizens’ trust in the profession of attorney-at-law, but also blatantly infringes the constitutional right of 

each citizen to defend – as we emphasize - regardless of the seriousness of the allegations made. Such 

opinion is supported by the fact, that the court denied to order a pre-trail detention towards two other 

suspects in the same case due to the lack of the fulfillment of the requirements resulting from Article 249 

of the Code of Criminal Procedures.  

In our opinion, such actions are also aimed at creating a chilling effect among other lawyers, including 

not only those representing citizens opposing the politicians of the ruling party but actually each lawyer 

performing their duties in compliance with their conscience and the wording of the oath they took as 

attorneys-at-law or legal counsels. We strongly oppose such practice of the law enforcement agencies. 

Furthermore, we call on the law enforcement agencies to respect and strictly obey the law and to apply the 

measures set forth in the Code of Criminal Procedure, in a manner which complies with the Polish and 

European legal order. 
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